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of Broadcast Station Transmission Facilities

To: The Commission

provisions of Section 1.415 of the Rules and Regulations of the Federal Communications

Commission ("FCC" or "Commission"),l! hereby submits its comments in response to the

requested comments on the Petition for Further Notice ofProposed Rule Making ("Petition")

Notice ofProposed Rule Making ("NPRM") in the above-referenced proceeding. The NPRM

filed jointly by the National Association of Broadcasters ("NAB") and the Association for

that the Commission adopt a rule that would allow the Commission to preempt state and

Maximum Service Television ("AMST") ("Petitioners"). The Petition requested, inter alia,

local zoning and other land use regulations that have the effect of prohibiting or unreasonably

delaying the introduction of digital television services ("DTV") and the construction of other



I. INTRODUCTION

Polnet is the licensee of WNVR (AM), Vernon Hills, Illinois. WNVR is a five

hundred watt non-directional standard broadcast station which provides an all Polish radio

programming format within a 70 mile radius of Vernon Hills, including talk shows, European

top 40 music, programs to enhance English-language skills, discussions of business and social

issues, news, and information concerning immigration laws. WNVR has been broadcasting

from a leased tower site in Vernon Hills, Illinois, since 1988; however, the property upon

which the tower is located has recently been sold and it is uncertain whether extensions of the

current lease will be granted by the new owners. In addition, in recognition of the large

Polish-American population residing in the communities surrounding Vernon Hills, including

McHenry, Lake, Cook, Kane and DuPage Counties in Illinois, the Milwaukee, Wisconsin

metropolitan area, and southwest Michigan, Polnet desires to increase the coverage area of its

station to serve the Polish-American population in those areas.

In light of the uncertainty surrounding its tower lease extension and its desire to

increase its service area, Polnet sought a new tower site to support a directional system

consisting of four towers that would allow the station to increase its service area to include a

120 mile radius. Allocation considerations effectively limited Polnet to a small area in

McHenry County, Illinois. Within that area, there was only one parcel of property zoned for

industrial use; however, not only was that parcel prohibitively expensive, but it was bisected

by railroad tracks, making it unsuitable for an AM antenna system. Polnet's efforts to co

locate its proposed towers with other existing towers were unsuccessful because of the

proposed configuration of Polnet's towers.
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Polnet ultimately selected a site zoned for agricultural use in McHenry County,

located in an area where interference to current residential or active farming property would

be minimized. In selecting the site, Polnet noted that, although future residential use is

planned, the proposed tower site would be located on a protected wetlands area that is

unsuitable for any use requiring the construction of buildings. Because the proposed site

would be located on protected wetlands area, Polnet conducted the necessary soil testing to

determine whether the soil would support construction of the towers and researched the

requirements necessary to comply with the Army Corps of Engineer's regulations and Federal

Aviation Administration ("FAA") regulations regarding tower marking and lighting. Polnet

also evaluated the proposed construction site to make sure that it would comply with the

McHenry County Board's standards for conditional use.v

Polnet applied for a conditional use permit to construct four radio towers with the

McHenry County Zoning Board. The application was opposed by individual residents, a

corporation owning land to the south of the proposed site and the Village of Lakewood. In

summary, opposing parties asserted: that (1) the wetlands site would not support construction

of the towers; (2) the towers would not be compatible with the future development of the area

for residential use; (3) the towers would diminish the value of neighboring property; (4) the

radiation from the towers would endanger the public health and safety of neighboring

residents; and (5) no unique circumstances existed justifying the proposed site. Polnet

A copy of the standards is attached hereto as Exhibit A. One of the standards requires that the site not
diminish or impair property values within the neighborhood. PoInet noted that Commonwealth Edison had an
easement with high power lines located in the neighborhood; a study indicated that to the extent that property values
were to be diminished, those lines would have already diminished the property values in the area.
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submitted evidence to counter each of these assertions to no avail; after a hearing, the

application for a conditional use permit was recommended for denialY

II. DISCUSSION

Polnet fully supports the proposed preemption rule and urges that any rule adopted

should not be limited to DTV facilities or to those broadcast facilities forced to relocate as a

result of DTV conversion. Time delays and unreasonable denials of conditional use permits

are problems common to all broadcasters, not just those seeking to deploy DTV services.

Polnet's attempt to get local zoning authority to upgrade its station and provide better service

to its targeted audience is illustrative of the struggle that many broadcasters face when local

zoning authorities bow to political or community pressures regarding the placement or

construction of tower facilities. As the Commission has found by experience in implementing

federal preemption provisions in relation to personal communications ("PCS") services,

communities opposing the construction of new tower sites do not, as a general matter,

distinguish between the type of service being provided; strong opposition to any new or

expanded tower site can persuade a local zoning authority to overstep its regulatory authority

to make zoning decisions for reasons other than the traditional public health and safety

reasons:.4I In addition, broadcasters face an even more difficult challenge when the

'J! Some of the reasons cited were that the tower should be placed on industrial or commercial property; the
radio station would not employ anyone in McHenry County and would have no local benefit; the proposed tower
would be unsafe and the soil would not support the structures; and the towers would diminish or impair the property
values in the area. A copy of the decision of the Zoning Board of Appeals Report to the McHenry County Board,
Petition No. 97-03 ("Board of Appeals Report") is attached at Exhibit B. A rehearing is scheduled.
1/ For example, many PCS providers that participated in the Commission's February, 1997, Wireless Siting
Forum expressed concern regarding the public's misconceptions about RF radiation and tower siting issues, with
many residents expressing "not in my backyard" opposition that was validated by local zoning boards.
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programming to be provided by the new or upgraded facility, such as Polnet's, serves a niche

market.

As an example, one of the reasons cited for the denial of Polnet's application was that

no local benefit would be gained by the surrounding areas of the towers or to McHenry

County in general, in spite of testimony from Polnet that McHenry County had a substantial

Polish-American population that would benefit from the increased level of service of the radio

station.Y Similarly, reference was 1J1ade in the minutes of the vote on the application that the

radio station was not going to employ anyone in McHenry County.6./ In making this

assessment, proper consideration was not given to the fact that a radio station, while located in

one community, may serve more than that community's broadcasting needs. More

importantly, local zoning authorities should not be allowed to make zoning decisions based

upon how many people are to be employed from the community.

Polnet recognizes that local zoning authorities have traditionally been charged with the

responsibility of protecting the health and welfare of its citizenry and to maintain certain

aesthetic qualities; however, Polnet's attempts to demonstrate that its proposed tower site

would not be detrimental to the health or safety of the citizens of McHenry County were

simply ignored.z/ Without federal preemption rules requiring local zoning authorities to

demonstrate that such regulations are reasonable in light of a clearly defined health or safety

objective and the interests of broadcasters to provide service to the public in a competitive

See minutes of the Zoning Board of Appeals vote, attached at Exhibit C, at 16, ~~ 16-24.
!d.

1/ Similarly, the presence of power lines in the same community contravenes the diminution of property value
arguments proffered by opposing parties.
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manner, local zoning authorities can deny tower siting applications and thereby deny

broadcast communications services to the public at large.

Although the Commission has a statutory obligation to ensure the rapid roll-out of

DTV services, issues of zoning and tower construction between DTV facilities and all other

broadcast facilities are intertwined in a manner that cannot justify inconsistent regulatory

treatment. Accordingly, any preemption rules adopted to assist DTV facilities should be

extended to all broadcast facilities.

III. CONCLUSION

Polnet supports the Commission's efforts to balance federal and non-federal interests in

the provision of broadcast communications and encourages the Commission to move forward,

consistent with the positions expressed herein, to adopt preemption rules which will foster the

ability of broadcast licensees to continue to provide the public with a diverse offering of

broadcast program services.

Respectfully submitted,

By:

~1YJ.J.Y.lUNICATIONS, LTD

J n . Fiorini III
Jocelyn R. Roy
GARDNER, CARTON & DOUGLAS
1301 K Street, N.W.
Suite 900, East Tower
Washington, D.C. 20005
(202) 408-7100

Its Attorneys

Dated: October 30, 1997
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date of the existing CODditiollll1 Use Permit. Failur~ to file ~ application with.in this
time fram~ shall result in rhp. c-.t.~~:lrion of all opp.ritr.ion... pro~id~d for nnd~r rhe eipire.d
Coudilioual U~C PClwit uUlilsucll tiuJC ~ ii LLew Conditional Use Permit takes effecl..

~O1..3 STANDARDS l~OR C.ONDTTTONAL USFS

L

2.

7.

3.

No eOQdit~nal use shall be approved unless, after public heating and recommendations
of [be MdHenry County Zoning Board of Appeals. as is lprovided. tbe McHenry
County Bd,ard shall find: :

I

~t the petitioner bas demonstrated the ability to m~et the rc::quirewen~ listed
in ~e section covering individual conditional uses. ("i--<- '-IIf. L{

, .'
Th~t the site sball be so situated that the: proposed use is compatible with the
cX9ting or planned future development of the area. !

, I
Th~t the establishment. maintenance:: or operation of the conditional use shall
no~ be detrimental to or endanger the public health, ~afety, morals, comfort or
ge~eral welfare of the neighboring viciniry. !

Thltt the conditional use shall not bc injurious to the~e :md enjoyment of other
prqperty in the immediate vicinity for the purpoSE'S a~dy permitted.

; I
Th~t the conditional use shall not substantially diminish and impair property
vaI,ue within the neighborhood. .

, • I

Th~t adequate utilities; access roads, drainage md:other necessary facilities
ha"e been or are being provided. I

I I
, I

T~t adequate measures have been or will be tak~n to provide ingress and
egtess so designed as to minimize traffic conge~rion ;tnn hil7Jird on the pUblic
streets. I

: I

s.

6.

4.

:.f': ~

\;~j

8. Tl$.t the conditional use shall in all other respe.cts ~onform to the ::lppJic.ahle
regulations of the McHenry CountY ZoniDg Ordi.nanJc fOI ilie distdct in which
it ~ located. !

I I

A1(~~\~!t the coqdltional use is r;r:nablYin the inlcr~t Jr we public welfare:.
l.(L~ ~ 'Q,,.rJ~ 19c>S(~ !

502.4 UI~ NTS FOR PARTICU CONDiTIONAl. USF-5
I

,!he f<;,llowing sections contain information specific to e+h listed conditional use,
mcludmg:

: !

2.

1.
, i

A4~itional information which must be filed with: the applications for that
pa,fticular use. ;

!
TIle minimum requiremeQts which apply to th:lt conaition.al use and ~y other
criteria to be apphed in eValuating that type of conditJon~lllse.

503 AIRPORTS, RESTRICTED LANDING AREAS A@ HELIPORTS

.503.1 APPLICATION

In the case of 3ll application for Conditional Use Permit ito p.5tablisn or op~rrtte an

101
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wro..'1NG l'QAJU) OF AfPEA15 BJi.'PQRT

n.lTIm MCltEHI'X COUNTY BOARD

PErmON": rrJ-03

1. lJditionC!'s: Old Kent Sank, N. A, as Trustee undet" Trust No. ~9,Owner, am
Polnet~lltion.Ltd., Contract~.

lteqlU!l!t: The petitionerr~ a Ca1ditloNl Use Pmmit tb allewr the
~ oflOl1l' radio communbtion towerll III a height of 194.5 feet.

3. Locatiml • dzz of prqpelty i&\qua~ The property aln!iWm of
appcmc1m.ttely 20.0 trn!9 and Js 10Q1tEd apptQXimaiely ot'1e quarter of. mlle
mrth 01 Route 116, one q,uamr of. amtle socuh of the ColIUDOftWea1d\ EdiIan
right of .,ay, tnd approximately one qaarte:' ol.~ east of Mt. 'IMbot Road in
Darr, Tmmshlp, Mcliextry Cowlty.lIIin<:Ji,.

4. Date and ttme« hnrinp: April 3, 1991 01:30 P.M.

5. I..oation of bcadni; Mdiemy C01Ulty Gowmment Center, 2200
North Seznlnary Avenue, Woodstock, Il1inoi. 60098 Rm.•B-170.

1relenl at heuis1g:
A. ZBA~t1I: (See A1tBcl:te<l)
B. W1~: (See Attached)
C Attorney: (See Attac:hed)
O. Public tsee Amrdle4)

ltutJ 01.m~:~
1. Ajz PhatoI of PIQ
2. Site P1an fat PIQ
3. PolnetCo~~

4. Group F.1daCit (Cutiliate 01~Modification of FCC Petmlt, FCC
UcenlIt.. FAA NotI.~ Site~Coverage Maps, Ver1ical PIMt of
CcNttuction. Dacription of PotD:ie RAdta, illustration oll'ower
Vi5ibiIity, Polish Audience Detnogt'lphks)

~ of I!'ri~ (Objeetor)
1. V"UJap oi lakswood.Obj~
'1. Celfu1llr Towea,. BMR, aIld Heallh Effects

6. SUMMARY OF TBS'11MONY AT HEAlUNG:
Mr. Bob Ke:raty, attor.ney for the petitionen, atated to tht Zoning 60ud oi
..l\ppeaIs that JW. clients lU'e Mime the bo6rd seeking a Conditional Ute PBttnit
allow the consb action ol four radio communication towers at (\ height 01. 194..5
feet. Mr. Kenny indicated that Polnet Couu\'wmcatiD'ns hu III contract to
pun:h.ue I! 20 BCl'e ponton of a 50 acre~I from Mr. &t Mrs. Edwtn VOlii. with
a 66 foot acceRS ea.ement to the property in question. lib. I<.emly pointed out
that the property iljII8t SOq1k ot theCo~th'F.diJ5on high~ lines,
md !;:outh Ul.d W'9lrt of~ I"lI..ngin& from 300 flt9t to 500 ~ nu:r ths
McHenry Count}' College and off of Ohnst.d Road. H2 ~Iatned that the faux
"'dio I;Qwl".11l ""auld ~ for the AM radio ,tatlDn lmown as WNVR,. an an PolWt
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r.wo ~t1()!l. Mr. Kenny further st~d that dut: to the towtrl.l not exceeding 200
feet irl heig.ht, the FAA will not require the towers to ~ paixl~d red. and W'hi~

aru:1~ FAA wi!! not r~uire illumination at the Wp of t.he to~. In addition tn
~ (our towel'5 propoied,. tht petitfo~8 also requetlt the~n to build a
30' " 2{Y building to encloiC! all electrical equiptnent n~~ary b:l n.tn !:hI! facility.

Mr. EdWin VOSS,. owner of the property', te5tilied that he WAS II.ppresclwd by
Palnet Corn.municatlona to buy SOIne Lmd !D construct tour towerli. Mr. VQtIft
stated that he belif:v'ed the towf:1'8 would not affect property values beeaWJe the
towers would be I., than 2DO fClet. they would be painted gray and that tM-y
would not have light!t an them. He indicated that the ~O acrel~ 01 t:he ~
~ ;its is very Iow.ln'ld damp, has never been ianI'M:d, and 'Was~ furthut ate;.
away &omh~ in the lu'eL

Mr. Kenny then qaemoned Mr. Kent GustafJOttI V1C9"~dent I Gorteral
MaNger of Polnet Cownunications.. Mr. GU8'tIh<m teatifie<i that Po1net
Commu:nk:atioN h.d &t.utllld ~nting with thA! Polhh audietlCe about
eight yeus ago before pt,trdasing • full time radio station fur Polish radio ir1
1992. He stated that Ju: noticed a very luge and SUb9tantialIl'ft\outtt of Polish
Juneric.ans lh-irtg not only in OUcago, but al!o in M('~, Lalce and Cook
Coun1Ses iUld up in to Wjsc;Qn&i:n. Mr. Gwtafson tmtified that Polnet
Comrnumcl.t:i.ona~y ha& a ON hundt'<l Wlitt J\~onalradia ttation
in Vemon Hills which rovers l 7'0 atile 11Id1u,. One of the key te4SC7t'W for
positl.ord.nS the .four radio toweR at ibis location is to allow the station to COVC'f II

l1D mile radiU!l, whid\ wr.ntld int"tude the l.hieago ilnrl Mil~~ metro areas
tIIt.ld allow wvices to be delivered to more of the Polhh. Americam i:n the
~"ce. Mr. Gustafson iad.lcab!d that other rfUON for locating at this
partitular ide was be<;.;awe of the topography, the location.. the other similar uses
within the a.roa, atld because tht site is not u~ble for farming or rel!lidential
P111flOf-e8. Hp alto STafM that me sire has bo«h the Fe:dere..l Aviation
Ad~tian (PAA) and the Federal CommwUeatiOlUi ClJIIU11iJsiod (pcq
JrFPl'Oval b.l c:anstnu:t the fum~n.

Throu.¢. crou·examination by the Baud.. Mr. GUliabon tesltfied that the towet8
~ a cli.:recti011a1 system with .. power of 4,000 WW&. dte~ of operation of
thP. radio ldatinn are from sunrlsP. to tlun.ge't, thAt the sta&n has a. variety of
prograJ.'N!'ling (i.e. talk ~hO"\J'l), lOp 40 m\lli<:, new&, immigration laws), and that
he has approa~ ottler rlldio 6tations in ~ vicinity 01\ sharing toweJs, but
found out that this would not be L1'\ efficient use because of the current
placement of the towe:rJ. He further indiO'lteQ that Polnet CommunLcatIans has
had ceIlulu compenie! co-locm- on their m...mg tow~, that McHenry Coonty
hu • rnarj(et for 101 P"Hible 20..000 to 25,0«1 househo1d8, and ttlat tfUs lite is
8JTfOxima1:eI.y 18 nu.le, from the .i~ Ut Vernon Hills. When c~all\ined by
Mr Mirhal"J FdP.f;Pn, Admlrctstrator for d1r. Vm.a~ of (JJ.\«!Wood, Mr. GQtb\f~on
mated that~ ~~ ee1b':tion Wal!!~ on i!l fiv@ mile radhw of thq sire C\lITsntly
~oo.. that tJ:tis !lite was the xra;t ted:uW:a.ny 5Ul.ted, And th~t he Waf! IookinS for
!.ow ground that nu.intair'Ied a wetter moTe constant Level oi WQmr te:xt11re.

Mr. Mark Mueller, a teduUca.1 coNUltBnt,. wa. c:al.Il!d to bast:liy. Mr. Muel.1er
ltared that he it the owner of Mueller Broadcuting Design.. that he is a licensed
Fa:: radio operator, and that hit works with radio !bItiON to demgn ~tenna

style. and find pow~ levels so II. radio statiorl CllI'\ be l.lcen8ed with the fCC. He
indit::tb!d that the toweTS ~re placed on t:hi! site plAn in • tIOJ:t of dhmond
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ronftgv.ratlCYn in order to shape a (tlgn.lll t,h.t wOl.l.W nr)t illlerf-=re W1th oth!!'!'
,tatior'\s l.ocatqd ill Klmoeha.. W~; Union City, InQima: a.f'\d DcsMoines..
!awl1: 6tld tfut the toweI'll <'.0uld not bt- put in iI diffen.nt ~"'.tioll(It moved
to a. diffe:rer.llocat:ion without interfering with othl!L' sta~. Mr. Mueller @.tited

that Polnet ConmnJ~OIJCicould nQt utilize othcrI'iiliQ_-ar q:tlulut t6wer"S
wrthlr\ thp artlll becaute they art~ in a enfue1v rl,f~t WS¥ Mt. ~

MuelJR-r 1Prnited th_t /'tne to the land. bE!1nC!; talrlv 5Wl1.n"lpv 1"l1.. tnw1':1'8. whicl, are
~ 5U~. would have te elt 01\ a IJ1e! to give meat a 5tu1'dv hasP. Fie
stated that tne wet grouna heLp! AM oecn&e ot a barp. CQpJ'lpr wtte tt'l1\t TUn!>

below ground ttl the four towera that cannot be dlcturbed by froAt. and that th@
ground conditions help Iltabilli;e the antenna trOJ1'l. a rating standpoint. Mr.
MueUa- indJ£:ated thAt the tuw~ are rated at. 120 mite an hoW' wind. thAt thE
towers have to be £en.oed Ln, and thlIt ~ towf!l'll have a very 10w impa.ct
~nvironmentally; not i(!lUft'ating any ttaffic, prbflgc, chemicals. at radiation. He
turthn l:eftiFipd tNt An AM ttatio.n lttWzetl the- entire tower at an antem1.a. unlike
FM ii.nd oeUWar towen. Thi. aIlowe tnEt AM tfgnzd to radiate in all direction! a.t
thP &ame time, 8(1 you do not have the }.:;.nd of bMw you would get froDt a
mtcrowa.ve a:nIBma OfceIIu1ac~.

11u-ough a'otl5-exatr'lU\ation, Mr. MueDar reiwat4'!d that Polnet Conununic:at1Ot'\S
could not use any existing~ wi.dUn the lIlea and thAt AM r.dio Is enlaanced
by wet g:r<JWld. beeaa&e of the conductivity it produces, Mr. Muelli!r indicated
th.3.t" doe to wetlsru:b an the property, poJnet Ccrcnrounicaticnf would have to

l;U1"It"d at1d ~ly wit'h th6 An1:wy Corp' of Engi.n~,ts regulat!.oJl6; that full
En\'ir~(tta.lProteettan~ (EPA) requbft fuocel to be 15 feet a.way from
and 51l.IT01.md.!ng the: towers, that the towers wiD. M p1Joed on aeronau..t:ica!
~b~rt!;, ~nd tnAt t.'OO~tn4Ctionequipment would nDt di!turb d.ra1ruge ttle in the
f!!'ea.

Mr. John \\'hitney, a reel estate appn.iJer, i.ndicated tNt the (out toWel'S would
not cawe a subetaNial dinUn\1tion. in property \r.llaes III the neighborhood. fie
ilttted that the exl8~g Com.nonWMlth EdiJon towen and high rension linei
CWTendy lQC'A~ in the neighborhood subftantially ~has the value of
_djoJrring lands aad nearby Janda and that the towers ar! COIlJ.p4ln'ble with oihet
~ In the Area.

Through cross~amjnat.iml.Mr. Whitney .indicated. that he wu not hired. to
detsrmine if this ""as a good place for additioIW towere, but was hired to
detumine if the ilUtallatton 01. the tlJwe~ would havt! an -.dVet"!III affect 01\ th~

stUToundinr property vaLu~. Mr. Wlritney stated that he has done a 9tudy (ITt

the Qifr.rt of Commonwu.lth 5dil$lYl lines and adjacent ~,ngt~ huntly I":sidentW.
areas which showed a pmty 'ubetanl:ial dimintltion af va]\«'! tor a~&Cent

pt'ope&:t.i1!'.S.

Mr. David Dybas. maintenance engineer for Polnet Communiclt!O(1.S, tasti£ied
U'-\Ml his p1'~ huu:tioo ill to inswe mat t:oinet's t.ra~g equipment ig
operating at it!! peu petformanc-e. He stated he i" 11 first clas, certified fCC
engineer, that he does viliit5 to ~ site, examine:; the trl'll\$lt\.lttit"6 eq\lipment.
checks alll:he~, [J\/lk~ sure that till !'m¥"cr petltnel:E:rS of a ~ular piece
at equif?ment a.re be:in& m-et:.. chM.nges llir tilters to tns~ there is noi elCCel6ive
~ bangg~~ and i:napectA the pl:operty to f!"NUte that the property itsel1
is stCUte. InitiAJl}' he ~ts a Site twk:e a month fur ",bout 8Cx month8, and
aita tlUlt truiptetions 1m! done once a month.



10. Soil and Wiota C('IQltrVation DiB4rlct Report: The McHauy County Soil and
Watllr Conservation District 8...t'~ that a majority of th~ "it:e 1$ Hml~htonPfotft

whil:h i£ unstable BOiJ lUld. h.. !r.V~re t1.mitaticms (or COIlliuuctit;m, wetland" cover
88% of the property, recommends. soil erooon plan. ;md noMs hydric SOU~ on
75% of the property.
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9.

IlCltENRY COGNTY ~

Through cros-c...ex.a.t1"ination, Mr.~ mdiO!ted that sensors are atta<-..hed to
tlmsmitttng gtM that i.."1dk.Ate if there is a problem ....ofth any of the tm....erli, and
that if a~ would 8E!t off a security alam1. the system would coNeC'Ut!vely
ring a half-dor.ent~e nu:m.bere until it gets I:l response. Mr. Gustaffion 4lJo
incUcated that L~y have a ee<:Ond secunty system to monitor the buildL.'lg.. in ..
case th.cf'e woltld~ a fire 0: flood. Mr. Kenny theft w:l~ed the~ for
Conditional U.. listed in Sectton 502 .md 5:?S of the McHenry County Zon1ng
Ordnance.

Ouring PQbUc mttUI'IImt, Mr. PrieM' indicated that~ Village ollakewood did
iAsu.e a ltrttr.r oJ obfectlon to the 7.ot'\ing BocKd of Appet.ls. Mr. Friesen fum
~ the Village's l.ette1". statfnll that the oetitiot\ did not deectfbe tM
OUl"OOse fOr the tDwer8 or justitv w.tTy thev Wt:re neec1ed. that the area is
citosi~ reM:tential on 1M village'l Camptel\enuve P1.aJ'l. that the planned
luturl! use of ~ area will be nesati"ely aHectf!Cl,.and thJlt A orciect rtf tN.s
Jna.iI1itude IhaakI be in industrial Zl'JlWd areas. Mr. Friesen indi.r..Ited thAt hI!!
would strongly urge the County to adDpt a co-locati.onal ordinance, requiring
people to lihue ~I:rNlU1£ to b!chnologicaUy feas~

John I~, I repre$elllative of Automatic LiqaJ.d Packaging, mdiatted that his
cllenbl have aWMd. property izrunediately to the 50Illh of the subject si~ since
1995 end that they were not notified aI the hearing. He ttA1led that the petition
Wilt thuc!fote defective md. requecl"$d a aigrdAcant continuation be given to
allow Automatic Liquid Packaging to put forth evidence to th~ ~ontrary of what
WN hflmd ~t the hearme- Afb!r reviewing Itul fUe, ChaimLm Haertm noted that
Automatk Liquid Padu&ging wu notiRed by~ mail on the 14th of Match
and denied d1f~ ~uut.

maiM Kl1.mt::z.ak, public. asked haw org.ani.caJly aound the Ici1s are inaurlng that
the towers would not fall. Mr. r<ermy mtm tllat there was a ;tu.dy of the ,Qils
on t:Iw property and that they would RJld the brd a copy of the study. Mr.
1'homas Oke.oa., public. also r~ a coacern with the health risks
(eJecttm:nagnetfc rad1ttian) and property valae rlsk&

P1&Nling &: Dt\'e1opra.mt [)epmmcnt Staff Report.<:ommmts and
Cancllll'lions: 1be purpose of the GlndIt:icnal Ulle U to IlIttBblitlh 8tandard, !or
thoge tJ5E'S which. beo&w~ of their W'Uque ~iatic:s, clJUi.Ot be ps'OPe1'ly
das~d in arty particular diJtrlct or distridsl, without COt'lIIideration, in each
caac, of the itnpact oE~ UItot ~pon neighboring t..nd and of tN! public need
for the particuJm' lUe at tile pa.rt:icu1M location.

~re ar~ 5tand.arcb Usbed, in Article V. Se.ctton 502.3 (Sl3nd.Atds for Conditional
Usel) and Att:lc1e V, Se.:tion 523.2 (Requlremenb for Towers) of the McHenry
County Zoning Ordinance that must be met in order fOr this request to be
approved ~r the Zoning Board of Appeals end ultbnawly by the McHenry
County BolUd.
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1L nUnQi! IX~c"'t of ConscrntLon= The COf'\6ultBtion PI'Q(.eS$ hu beer!
~~ 1\0 endangered 'pedes aJ'(!~

1.3. FKte that lIUppOI't tKOJl\lJWIld.ing d.cNa1 of tM t!l'erldmcnt:
1.} The~ has not demonstrated the I.billty to meet the requirements in

tM <:OI'd11:i.otW \We ~ecti.QD,.

2.) The 111.12 1.11 not COnrpalible withlhe exitting or planned future dewlopxnent of
I:hA .'Ma.

3.) 1"he g wiD endanger the pu.btic ..tety and be injurious to the use at'tf
enjoyment ofother prooertv inihe tmmsdUlte vicilUtv.

'.) The Ute will~y dJmjnjsh and impair property values ill t-h..

neigJlbo.d¥Jod.

5.} The propertTwiD. not haw!ldequale ut:i.ij~ or ICCtH roads.

6.) The Nled for tile towers at this loadon has t\ot b.!P.n met to the satilflv-tinn ot
theBomL

7.) The. sa1l r~"'~ bv srs Contultal:\bI~tha~ the Pt!tit:foners
tind • diffwnnt Ilita. thAt fOAC1wavs WO\UQ, S1IU'. !lI.ta mar U1t 1l0llS :lire not
capabi~Of tml"ql~ l"teral trsistence~£or tt1e 11ti! at..the. dead man _
andtcn.

1&. Modoft: Made by BertBlnenoll. Secooded by Mib McNerney to approve
the candiUOI1S as developed on Petition '91-00;

1.) 'The time lim1t Cat ihe ConditionAl Use Pemi.t $N.n be 2S yean from tM dam:
of approwlby the MdieI1ty County !card.

2.) The tower(s) Iha11 be rem.oved bytheowaer of tf\C tower at tho expiratbtot
the CoI\ditiDnal tree Pennit,. unJ.Is the Coaditianal tJ5e IWI betn extll!ndtd
by the McHenry Co1ndy Board. or when 110 longer used for the P1UpO$e
ronstructed.

3.} Only fo\U (4) tow-eft In exeesa of llX1 feet c\d not to exceed 194.5 feet!lhall be
aJlow,ed on the property inquestion. One 20' x!O' acce&IOry building lot
lower~ sJta1I be aDowed on the property tft questioI\.

4.) The term$. d the Colulltional U&e Permit shall be in I.ccordcw:e with Section
523.2~ fot' Tower.a) of the M~HemyCounty ZooiOS Ordinaoce.

5.) All work on the property in~tiansMll recei.....e appzoval or waiver, if
required. from th.e Army Cnrp. ofHn~s.and other permftl; or walvetS'
~ed 11' dw 11Jture.

6.) Any drainage tile damilged or destroyed an the property in qu~ &hall be
repla~dby t!\e owner or fusee of the pt'oputy in qu~OC\at discovery.
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15. Vote: 6.AYES; 0-NAY$;l-~AlN

Mike McNerney· Aye
Hd Haste:r. Aye
Bert Eznerson - Aye
Thc.wDu »umey • Abstain
.~.Aye

Bicl\ Kelly • Aye
:sJizabeth Scherer - Aye

16. ModmI: Made by Rich J:e11y. Seo:onded by EJjz.btt!\Schtrer. too~
approvalof. amditional use pen:nitto aD.ow the comtru.cUort. of fQUt towers,
.~ect 10 the muditioasp~ya.ppro~.

17. Vofr. 1 - AYB; 5 - NAYS; 1-A~AIN

l\G1t! M£Nemq· Nay
Bd Haeria - Nay
Bat.btaca· Aye
nanu hmey- AbstIfn
PJJe. Mctin - Nay
ltidl Kelly - Nay
~Scherer·Nay

18. M.ot!oat Made Or Rkh Kelly. Seconded by ElWtbtthSc~, to teeQl:n.mend
d.enial of. mr.d.itional ate pcnn!t to aI10Yf the mnstruc:tioa of. four idwen.

19. Vote 5-AYB5; l-NAYS;l-A8STAIN

N'ike McNetmI!Y- Aye
M Hamet .. Aye
8M: Hm.mort - Nay
~ Burney - Abient
BDa Martin-A,.
Rich x.zty, ]t. - Aye
BJizabethSdterer - Aye
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VOTING MEETING OF THE McHENRY COUNTY
ZONING BOARD OF APPEALS

IN RE: PETITION #97-03

(Public hearing held before the
(McHenry County zoning Board of
(Appeals, at the McHenry County
(Government Center, on Tuesday,
(April 22, 1997, at the hour
(of 9:30 a.m.
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1

2 PRESENT: EDWARD HAERTER, CHAIRMAN
BERT EMERSON

3 ELLA MARTIN
ELIZABETH SCHERER

4
MICHAEL MCNERNEY
RICHARD KELLY

5 TOM BURNEY

6

7
APPEARANCES: SCHAIN, FIRSEL & BURNEY /

8

9
WITNESSES: None.

10

11

12
PUBLIC: BRIAN DEPIES, Staff
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MR. BURNEY: Can I put on the record, I'm

not going to participate in this next decision.

I wasn't at the hearings. I'm not going to

participate. I haven't talked to anybody about

this, because a member of my firm is representing

the petitioner.

CHAIRMAN HAERTER: For those of you that are

here, I should have explained this before we

started this morning. We talk about the

conditions as if the petition was going to be

approved. Whether we vote it up or down, the

conditions are voted on first because the County

Board will need the conditions.

We are only a recommending body. They

will look at the conditions. They may alter the

conditions. And then they vote on the petition

itself. So they want us to recommend conditions

whether or not we recommend the petition to them.

And that's the reason we 'do it in the order we do

it.

We will call the meeting back to

order. And the petition we are going to debate

now is 97-03. The first thing we will talk about

is conditions. We have a list of conditions from

/
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Staff.

Before we start on condition 3, in

talking to the petitioner, they would like to add

the words (equipment and) after the word tower in

the second line. It will say then one, 20 by 30

accessory building for tower equipment and

maintenance shall be allowed on the property in

question.

conditional use shall be 25 years from the date

of approval. Any thoughts on that?

MRS. SCHERER: I haven't seen any go over 20

years. If everyone is happy with 25, we can

leave it.

MR. EMERSON: What would you like it, Liz?

MRS. SCHERER: 20 was my thought.

MR. EMERSON: Think we will have any wireless

radio by then?

MRS. SCHERBR: I think you run the risk of

that in the next 5 or 6 years.

CHAIRMAN HAERTER: 25 okay with everyone?

MRS. SCHERER: I will leave it at 25. If I

have a problem with it, I will vote against all

the conditions.
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Okay. Number 1, time limit for the
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CHAIRMAN HAERTER: Mr. Burney did excuse

himself from this because he -- one of the

attorneys representing the petitioners are from

his firm. So he did not attend the hearing or

have any input on this.

Number 2, the tower shall be removed

by the owner of the tower at the expiration of

the conditional use permit unless the conditional

use has been extended by the McHenry County

Board, or when no longer used for the purpose

constructed.

Okay. Number 3, only 4 towers in

excess of 100 feet and not to excee~5~

shall be allowed on the property in question.

One, 20 by 30 accessory building for tower

equipment and maintenance shall be allowed on the

property in question.

Number 4, terms of the conditional use

permit shall be in accordance with section 523.2,

(requirements for towers) of the McHenry County

Zoning Ordinance.

Number 5, all work on the property in

question shall receive approval or waiver if

required from the Army Corp of Engineers, the

/
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Illinois Department of Natural Resources, and the

McHenry County Department of Planning and

Development.

Number 6, any drainage tile damaged or

destroyed on the property in question shall be

replaced by the owner or leasee of the property

in question.

MR. EMERSON: Maryanne, are all those items

in number 5 in the file?

MS. WANASKI: I'm sorry, Bert. This is

Brian's petition. You have to ask him.

MR. DEPIES: What was your question?

MR. EMERSON: Are all the items of approval

or waiver in item 5 in the file at this time?

MR. DEPIES: I don't believe so. The only

one they are required to receive right now to my

knowledge is the Army Corp of Engineers. The

reason I put the Illinois Department of Natural

Resources and the McHenry County Planning

Department is because we also have flood hazard

area on the property.

If that is affected, as we stated

before, they might have to come back through the
"

conditional use process.
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MR. EMERSON: So the only one to proceed at

this moment would be the Army Corp of Engineers?

MR. DEPIES: Yes. I believe they still have

to receive the permit from the Army Corp.

MR. EMERSON: Then should we say approval or

waiver if required from the Army Corp of

Engineers, and other waivers or approval as

needed in the future?

MR. DEPIES: That would be fine.

MR. EMERSON: Meaning that we don't have to

have those right now.

MR. DEPIES: I agree with that.

MR. EMERSON: Now we have to talk to the rest

of the Board.

CHAIRMAN HAERTER: What was your problem with

the original wording, Bert?

MR. EMERSON: Well, it looks like we should

have those in the file right now. And the only

thing we need right now would be the Army Corp of

Engineers, which I agree with. And the rest of

them will take place if conditions require it.

CHAIRMAN HAERTER: Okay. So how is this

going to read then, number 5?

MR. DEPIES: All work on the property in

/
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question shall receive approval or waiver if

required from the Army Corp of Engineers, and

other permits or waivers needed in the future.

MR. EMERSON: If you want to state Illinois

Department of Natural Resources and McHenry

County, fine. But we can leave it wide open. It

might create 3 other agencies we have to go

'through.

CHAIRMAN HAERTER: Number 6 on the drainage

tile. Any questions on that?

MRS. SCHERER: I would like to put something

in there with regard to when that needs to be

replaced. As we know, a broken drain tile can

cause a great deal of problems for a great number

of people.

I would like to put something in there

with regard to, you know, within a day, a week, a

month, whatever.

MR. EMERSON: Of discovery or of breakage?

MRS. SCHERER: They are going to know when

they break. It is pretty obvious you got drain

tile in your backhoe.

MR. EMERSON: I would be reasonable with the

words at discovery, if you want to put a time

/
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limit on it. But I'm not in favor of a time

limit on the repair. They just have to. repair

them.

MRS. SCHERER: Within 30 years?

MR. EMERSON: Leave it up to the enforcing

officer.

CHAIRMAN HAERTER: Did you want to add any

language to that? You said at discovery?

MR. EMERSON: Well, make it read that way, if

you want. I'm catering to Liz's objections. If

she doesn't object, I'll go along.

MRS. SCHERER: I would just rather say within

a given period of time.

MRS. MARTIN: I think it would be important

to put some language just because we have heard

testimony before that in this area, this general

area, there has been some tile damage, and it was

abandoned.

CHAIRMAN HAERTER: Brian?

MR. DEPIHS: I think Bert's wording at time

of discovery would work in this instance, for the

simple reason even if there was a 6 month time
.. -

limit, he may be granted extensions by the code

enforcement officer.
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